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Trials of Civilians before Military Courts:
Subversion of Justice

Dr. Peter Ademu Anyebe™

Abstract

he use of military courts to try civilians contravenes international law.

This paper examines the major concerns about military court’s
jurisdiction over civilians. It is the argument of the paper that military
courts sometimes are used to prosecute or determine the rights of civilians
thereby allowing for procedures that deviate from standards applied by
regular civilian courts. Furthermore, the paper argues that civilians tried
before military courts have their rights routinely violated. The paper
concludes that there is international consensus that trials of civilians by
military courts contravenes the non-derogable right to a fair trial by a
competent, independent and impartial court to the extent that they violate
rights guaranteed by Universal Declaration of Human Rights and the
United Nations International Covenant on Civil and Political Rights.
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1.  Introduction

Many states have established military courts to deal with offences
committed by members of the armed forces. The allocation of jurisdiction
between such courts and ordinary civilian courts can be precarious
constitutional law exercise as the reason for creating military courts has
often been the desire to place a premium on military expediency at the
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expense of fair trial rights. Particularly problematic has been the choice
made by some states to subject civilians under some circumstances to the
jurisdiction of military courts. As a result of the trial before the military
courts, there have been catalogue of abuses, including abduction and
unlawful detention even before being referred to the military prosecution,
held incommunicado for up to period of time in circumstances akin to
enforced disappearance, being beaten, threatened and water boarded. At
times, some civilians are forced to sign “confessions” to crimes they did
not commit. Ordinarily, judges should always be independent and
impartial. However, certain characteristics of military courts are likely to
raise doubts as to their independence and impartiality. For example,
military judges are subject to military discipline. Once appointed, they are
incorporated into the army and given ranks. In view of this, military
courts cannot be regarded as equivalent to the ordinary court. The end
result has been that the civilians have been convicted by courts that did not
meet international standards of competence, independence, and
impartiality. Military courts have also routinely violated fundamental
human rights such as the right to present a defence, the right against self-
incrimination and the prohibition of the use of evidence procured by
torture.

This paper therefore examines the major concerns about military courts’
jurisdiction over civilians, drawing on treaties and other instruments,
comments and jurisprudence of international courts and treaty bodies. For
the intention of this study, civilians mean all those who are not fighters
and are not members of the armed forces. To achieve this aim, this paper
is divided into six parts: the first part is the introduction. The second part
deals with conceptual clarification which provides a short conceptual
clarification of military court system and military justice system. Part
three briefly discusses the violation of fair trial guarantees in prosecuting
civilians before the military courts. Part four provides for the regional
human rights and military courts. Part five explores the international law
on civilians before military courts. Part six demonstrates that the use of
military courts in prosecuting civilians is subject to judicial review to
ensure that the civilian’s human rights are not violated. Part seven is the
conclusion while recommendations form the last part of the paper.
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2.  Conceptual Clarification

a.  Military Court System

In the military court system, a court martial is the equivalent of being
charged with and being made to answer for an accusation of a criminal
offence in civilian court. There are several types of courts-martial, each
with a different level of severity. Military court-martial is a mechanism by
the military for the control, discipline and punishment of its personnel. It
is primarily concerned with the discipline and control of troops. Although
it is not yet an independent instrument of justice, court-martial remains to
a significant degree, a specialized part of the overall mechanism by which
military discipline is preserved.? It is a military court that is assembled by
a commander to try personnel within his command who are alleged to
have committed offences®. In Maclaughry v. Denning? the court
maintained that it is a creature of statute and as a tribunal, it must be
convened and constituted in entire conformity with the provisions of
statutes or else, it is without jurisdiction.® Thus, according to Abubakar, a
court-martial is a judicial body and thus all its affairs, from the convening
of the court, the jurisdiction of the court, arraignment and calling of
witnesses must conform to law otherwise the entire court proceedings
could be quashed on appeal®. Courts-martial are generally found in all
nations with military judges to try military personnel who commit
offences.” In addition, courts-martial might be used to try enemy prisoners
of war who are on trial for war crimes.®

Black’s Law Dictionary® defines a Court-Martial as an ad hoc military
court convened under military authority to try someone, particularly a
member of the armed forces, accused of violating the UCMJ.2° According
to the New Zealand Armed Forces Discipline Act, (AFDA) Courts-martial

2 O’Callaghan v. Parker, 395 US 258, 265 (1969)

3 Abubakar, A.Q, ‘Deconstructing the Basis of Appellate Court Rulings in Court-Martial
Decisions and the Way Forward’, (2009) 4 The Military Lawyer, 60

4 Maclaughry v. Denning 186 US 49 (1902)

5 lbid

6 Abubakar, A.Q, ‘Deconstructing the Basis of Appellate Court Rulings in Court-Martial

Decisions and the Way Forward’, (2009) 4 The Military Lawyer, 60

Chan, E, et al, ‘Right to Trials by Civilians Courts’ International Law on the Use of Military

Tribunals to Determine the Rights of Civilians’. Working Paper, January 6, 2015

8 Ibid

% Garner, B.A Black’s Law Dictionary (9th Ed.) (St. Paul, Minnesota: West Publishing Company
2009) 413

10 Ibid

275



Ul Law Journal Vol. 11 o Trials of Civilians before ...

are defined as military courts established by senior military officers to
determine the most serious allegations of misconduct by members of the
armed forces and, in limited circumstances, non-military persons.t!
Courts-Martial are special courts which are established under the Armed
Forces Act (AFA) (Nigeria)'2. Hambali'®* maintained that it is convened
when the need arises and stands dissolved once the trial for which it has
been conveyed is concluded.! It gives binding and enforceable decisions,
exclusively of criminal or quasi-criminal nature. Punishment or sentence
includes committal to prison for a term of years. Appeals against its
decisions lie to the Court of Appeal®.

In Nigeria, courts-martial are akin to civilian criminal justice system.
Section 143 of AFA states that court-martial have the similarity of a judge,
a prosecutor, and are bound by the rules of evidence applicable at civilian
criminal trials.® However, courts-martial and civilian courts differ greatly
in the method adopted in the selection and appointments of the latter are
members. Contrary to what obtains under civilian legal system, neither the
prosecutor nor the defence counsel contributes to the selection of members
of the court-martial as the selection is done by the convening authority
alone. In addition, AFA provides that determinations are made in private
conference with the judge advocate, to the exclusion of the accused and
prosecutor and without giving reasons.’

Despite classifying Court-Martial as a judicial body, in Nigeria it is not
part of the judiciary. The Court-Martial is empanelling of appropriate
military officers of appropriate rank by an appropriate officer to perform
an administrative job of a quasi-judicial nature®. Any attempt therefore to
bequeath on it the status of an arm of the judiciary would not only negate

11 The New Zealand Armed Forces Discipline Act, 1971 [AFDA]

12 Armed Forces Act, Cap.A20, LFN, 2004, section 29

13 Hambali, Y.D.U, ‘An Appraisal of the Jurisdiction of Courts-Martial’, in Olusoji Omole(ed) in
‘Reflections on Nigerian Law: Commemorative Essays in Honour of Professor Jadesola
Akande (OFR’), (Lagos: Feat Nigeria 2005) 206

14 1bid

5 1bid

16 Armed Forces Act, Cap A20, LFN, 2004, section 143

17 Ibid, section 141

18 Tkponmwen, D.O.I, ‘Comment’ Being a Paper presented in Response to the Lead Paper
“Deconstructing the Basis of Appellate Court Rulings in Court-Martial decisions and the Way
Forward” presented by Brigadier General Abubakar, A.Q, Chief Legal Adviser (Army) at the
Nigerian Army Law Seminar, (2009) 4 The Military Lawyer 111
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the concept of judicialism but would indeed vitiate the concept of
separation of powers entrenched in our constitution.!® Despite this
assertion, it should be pointed out that separation of powers appears not to
operate any legal restriction on power but it provides the basis for
important principles which the law protects such as the independence of
the judiciary. Hence, regarding the court-martial as an arm of the judiciary
could not negate the principle of separation of powers.

b.  The Concept of Military Justice
According to Ladan, “the term ‘Military Justice’ can be defined as the
impartial, fair and non-discriminatory application of the law to which

military officers/armed forces personnel are subject to”.?°

Military and justice seem to be an oxymoron as it cannot be fashioned or
imagined that military as a concept that deals with force or authority can
also be associated with justice. This has been vividly summed up by Yemi
Akinseye-George thus:

The concept of ‘military justice’ appears to be
contradictory in terms. If the idea being conveyed is the
application of law to military personnel, then we should
rather talk of ‘justice in the military’ rather than ‘military
justice’. The word military connotes the use of weapons or
arms. When used in conjunction with the word, ‘justice’ it
neutralizes the notion of fairness and equality which is
what justice is all about.?*

Despite the above observation, military justice can be said to be body of
laws and procedures governing armed forces personnel. It is the
fundamental legal enforcement tool of the armed services. It is similar to
but different from the civilian criminal justice system.

9 Ibid

2 Ladan, M.T, ‘The Challenges of Military Justice and Discipline in Peace Support Operations:-
Possible Areas of Military Law Reform in Nigeria’, being a Lecture Delivered at the Nigerian
Army Seminar on Military Law Reform to Enable the Nigerian Army Meet Contemporary
Challenges, organized by the Nigerian Army Headquarters in Collaboration with the National
Judicial Institute Abuja, August (2011) 14-17

2 Akinseye George, Y, ‘Examining the Past, Looking into the Future: The Place of Military
Justice in the Nigerian Legal System’, (2009) 3 The Military Lawyer 26.
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In Nigeria, the Armed Forces Act, 2004 is the major body of laws
promulgated by the National Assembly in governing the conduct of
service personnel. Many countries have distinct and prominent systems of
law that guide the behavior conduct of their armed forces personnel.

In the United States, military justice is enforced through the court-martial
process, which ensures a fair trial for all enlistees while enforcing the laws
contained in the statutes, while in Nigeria, the AFA provides for two types
of trials, summary trial and court-martial. Military justice system
encompasses all matters relating to the investigation of crimes, summary
trial, court-martial trials including appointment of members and the judge
advocate, calling of witness etc., post-trial action and extra regimental
appeals to superior courts of records i.e. from the Court of Appeal to the
Supreme Court.

According to Garner??, military justice is a structure of punitive measures
designed to foster order, morale and discipline within the military.?®
Garner maintained that military law and justice does not derogate from or
prejudice the subjection of military personnel to the ordinary laws of the
land.?* To this end, the Armed Forces Act,?® incorporates civil offences
into the Act?® These include assault?’, manslaughter?®, murder?,
robbery®, extortion®, burglary®?, house-breaking®, arson®, forgery*®,
cheating® and other civil offences as provided for under section 114.

22 Garner, B.A, Black’s Law Dictionary (St. Paul Minnesota: West Publishing Company 2004)
1143

2 1bid

2 1bid

%5 Cap. A 20, LFN, 2004

% Armed Forces Act, Cap A20, LFN, 2004, sections 104-114

27 |bid, section 104

28 |bid, section 105

2 |bid, section 106

30 Ibid, section 107

31 |bid, section 108

32 |bid, section 109

33 |bid, section 110

34 |bid, section 111

35 |bid, section 112

3% Ibid, section 113
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The section provides that:

A person subject to service law under this Act who
commits any other civil offence, whether or not listed
under the Act or committed in Nigeria or elsewhere is
guilty of an offence under this section.

Military justice is only one part of military law.®” Mukhtar® has vividly
put military justice in the following perspective thus:

Military justice administration is carried out on a platform
modeled to suit its hierarchical command structure which
has been adjudged necessary for the effective performance
and delivery of its constitutional mandate. An adequate and
fair system of military justice has always been essential to
the maintenance of discipline and morale in any military
command. Military justice system provides safeguards
within the framework of established order or command.
Those safeguards are unique but at the same time
appropriate for the effective discharge of justice. The
evolution of military justice has necessarily involved
balancing of two basic interests: war fighting and the desire
for an efficient, but fair system for maintaining good order
and discipline.®

The prevalent law on military justice in Nigeria is the AFA.*° Section
218(4)(b) of the Constitution of the Federal Republic of Nigeria, 1999
brought into existence AFA. It regulates the conduct of military justice in
Nigeria. The Act is made up of 282 sections and 4 schedules. Section 217
of AFA provides for the establishment and composition of the Armed
Forces, its administration, offences, punishment, trial procedures, court-
martial proceedings and other sundry issues.

87 Jemibewon, D,M, The Military, Law and Society: Reflections of a General (Ibadan: Spectrum
Books Limited 1988) 274

% Mukhtar, A.S, ‘The Doctrine of Exhausting Military Remedies and Appellate Chain for the
Military System Under the Democratic Dispensation’, (2009) 4 The Military Lawyer 40

39 Ibid

40 Cap. A20, Laws of the Federation of Nigeria, 2004
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The notion of justice under military law in Nigeria is not different from
the one developed by the Supreme Court in Josiah v. The State*! where it
stated that justice is three way traffic- to the accused person, to the victim
and to the society at large. In the same manner, justice as conceived by the
Supreme Court in the case of Salawu Ajide v. Kadiri Kelani*> where it
stated that justice is much more than a game of hide and seek, it is
attempt to discover the truth, human imperfection notwithstanding aligns
with military justice. Contrary to the notion of military justice by Hugo
L.Black in Reid v. Covert*® that military justice must of necessity be a
rough form of justice, emphasizing summary procedure, speedy
convictions and stern penalties.** justice cannot be roughed nor can justice
be rushed and should not occasion a miscarriage of justice with resultant
consequence of denial of fundamental human rights as was stated in the
Supreme Court matter of Osassona v. Ajayi.*®

3. Violating Fair Trial Guarantees in Prosecuting Civilians
before Military Courts

The continuing prosecution of civilians before military courts requires
urgent resolution, partly due to the numerous human rights violations that
occur, as well as their gravity, which may endanger the right to life or
result in unlawful detention for some period of time. The procedures of
military trials violate international law and standards. Among the fair trial
guarantees that are being routinely violated when civilians are prosecuted
before military courts are:

a. The right to be tried before a competent, impartial, and an
independent court

The military is part of the executive branch of government. Matters before
the military courts are investigated by military prosecutors and trials are
heard by a single military judge. Under military law, commanders decide,
in many instances, whether an allegation of wrongdoing is to be
investigated at all, and whether to send that allegation to military law
enforcement for investigation. The President of the Court-Martial is
appointed by the Convening Authority.

~

1 (1985) LPELR-1633 (SC)

2 (1985) LPELR 302 (SC)

3 (1957) 354 US 1

4“4 |bid

45 (2004) 14 NWLR (pt. 894) 467-693

AN
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Military courts are a division of armed services and are thus part of the
executive branch of government and are not part of the independent
judicial branch of government. In addition, the composition of military
courts with the High Command appointing active military officers as
judges and acting as convening authority deprive military courts of the
necessary independence and impartiality that human rights law requires.
Moreover, the lack of legal qualifications of some of the military court
panel members seriously compromise their competence to try serious
offences.

The prescribed right to a public trial under Article 14 of the ICCPR,
provisions under Principle 5 of the UN Basic Principles on Independence
of the Judiciary and also relevant provisions under the African Charter on
Human and Peoples’ Rights have been violated.

b. The right to adequate time and facilities for the preparation
of a defence and to be tried without undue delay

Contrary to the provisions of Article 14 of the ICCPR, military courts

have frequently failed to ensure that defendants have access to the relevant

case processes before the commencement of trial. In some cases, the

authorities do not provide defence lawyers with the details of the charges

until the trial commences.

Article 14 of the ICCPR that states as follows:

in the determination of any criminal charge against him,
everyone shall be entitled to the following minimum
guarantees, in full equality...(b) to have adequate time and
facilities for the own choosing. Preparation of his defence
and to communicate with counsel of his choosing

c. The right not to have any statement made as a result of torture
used as evidence

The use of torture and other forms of ill-treatment on defendants that

appear before military courts to obtain confessional statements is very

common. Despite this pattern, it has been observed that courts often fail to

investigate defendants’ allegations of torture and other ill-treatment fully
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and to ensure that “confessions” or other incriminating statements were

freely given”*®.

Accordingly, courts have repeatedly sentenced defendants to death or
lengthy prison terms on the basis of confessions and other statements that
defendants alleged were extracted from them using torture or other ill-
treatment, while they were held incommunicado in pre-trial detention.*’
This is certainly against the UN Convention against torture as it places an
obligation on the state to ensure that a prompt and impartial investigation
is initiated wherever there are reasonable grounds to believe that torture or
other ill-treatment has been committed.

d.  The imposition of death penalty/the use of the death penalty

The UN Safeguards guaranteeing protection of the rights of those facing
the death penalty state that capital punishment may only be carried out
pursuant to a final judgment rendered by a competent court after legal
process which gives all possible safeguards to ensure a fair trial, at least
equal to those contained in article 14 of the International Covenant on
Civil and Political Rights.

The Amnesty International considers the death penalty to be a violation of
the right to life and the ultimate cruel, inhuman and degrading
punishment.*®

For instance, in Uganda, military courts have convicted and sentenced
civilians to death, despite the 2006 Constitutional ruling. For example, on
September 8, 2010, the Third Division Court Martial (DCM) sentenced
one Judith Koryang, a 20-year-old civilian, to death for murdering her
husband. She was charged with murder under section 188 of the Penal
Code Act.*

In view of the above, the Human Rights Watch states that” military court
proceedings are not in line with international law requirements, that

46 Amnesty International: Egypt-Justice Subverted: trials of civilians before military courts,
<http://www.refworld.org.PDF> accessed 21 June 2021

47 1bid

48 lbid

49 Human Rights Watch: Righting Military Injustice, op. cit
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individual be tried by a competent, independent and impartial tribunal”.>
Accordingly, Human Rights Watch strongly opposes “any trial trials of
civilians before military courts, where the proceedings do not protect basic
due process rights and do not satisfy the requirements of independence

and impartiality of courts of law”.>!

4.  Regional Human Rights Systems and Military Courts

a.  African Union : The African Human Rights System

The African Commission of Human and Peoples’ Rights (ACHR)
examined the issue of trial of civilians by courts-martial, in accordance
with Articles 7 and 26 of the African Commission of Human and Peoples’
Rights,>’that pertain the right to a fair trial and the obligation to ensure that
courts are independent. ACHPR has taken the view that a military tribunal
per se is not offensive to the rights in the Charter nor does it imply an
unfair or unjust process. However, the point must be made that military
tribunals must be subject to the same requirements of fairness, openness,
and justice, independence, and due process as any other process. What
causes offence is failure to observe basic and fundamental standards that
would ensure fairness® but under the Principles and Guidelines on the
right to a fair trial and legal assistance in Africa, it has expressed its
opposition to the trial of civilians by military courts.> The Guidelines®
state the fundamental principles governing the extent of personal and
material jurisdiction of the military courts, as well as the procedures to be
followed by these courts. They are:

a. The only purpose of military courts shall be to determine offences
of a purely military nature committed by military personnel;

50 Ibid

51 Ibid

52 The African Commission on Human and Peoples’ Rights (1981), 27 June 1981, 1520 U.N.T.S.
arts 7, 26, I.L.M. 58 (1982) (entered into force 21 October 1986)

53 Civil Liberties Organization, Legal Defence Centre, Legal Defence and Assistance Project v.
Nigeria (7 May 2001), African Comm. on Human and Peoples’ Rights, Communication No.
218/98 at para. 44

54 Principles and Guidelines on the right to a fair trial and legal assistance in Africa, (African
Union Doc. DOC/OS (XXX) 247), (May 2003) at Principle I...

55 The text of the Principles and Guidelines on the Right to a Fair Trial and Legal Assistance in
Africa AfriMAP (2019) :
<http://www.afrimap.org/english/images/treaty/ACHPR_DirectivesandPrinciples_ProcessEquit
able FR.pdf,> accessed 21 June 2021
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b. While exercising this function, military courts are required to
respect fair trial standards enunciated in the African Charter and in
these regulations; and

c. Military courts should not in any circumstances have jurisdictions
over civilians. Similarly, Special Tribunals shall not try offences
that fall within the jurisdiction of regular courts.*

The African Charter guarantees the right to a fair trial under article 7 and
the associated right to judicial independence in article 26.

The prohibition against the trial of civilians is also reflected in the
Commission’s Principles and Guidelines, which state that “the only
purpose of Military Courts shall be to determine offences of a purely
military nature committed by military personnel.”® To underscore the
exclusivity of military court jurisdiction over military personnel, the
principles and guidelines further affirm that military courts should not
have jurisdiction over civilians “in any circumstances.”

In view of the above, the African Commission previously established that
the African Charter prohibits the trial of civilians by military courts. Thus,
in Suleiman v. Sudan, the Commission held that “civilians appearing
before and being tried by a military presided over by active military
officers who are still under military regulations violates the fundamental
principles of fair trial.”®

The Commission referred to the Resolution on the Right to a Fair Trial
and Legal Aid in Africa, which adopted the Dakar Declaration and
Recommendations.®® The Commission had further noted that “the purpose
of Military Courts is to determine offences of a pure military nature

5 Ibid

57 African Commission on Human & Peoples’ Rights, ‘Principles and Guidelines on the Right to a
Fair Trial and Legal Assistance in Africa,” DOC/OS(XXX) 247, 2001, section L (a)

5% The African Union Principles and Guidelines on the Right to a fair trial and legal assistance in
Africa, section L (C)

% Comm. Nos. 222/98 and 229/99, para. 64 (African Commission on Human and Peoples’ Rights
2003)

60 Dakar Declaration and Recommendations on the Right to a Fair Trial in Africa (1999)
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committed by pure military personnel.”®® The Commission in addition
stated that military courts should “in no case try civilians.”®?

Also, in Media Rights Agenda v. Nigeria, the Commission determined that
the arraignment, trial and conviction of a civilian by a Special Military
Tribunal presided over by serving military officers, violated the basic
principles of fair hearing guaranteed by article 7 of the Charter, as well as
the duty to guarantee the independence of the courts under article 26.%3
Citing its Resolution on the Right to a Fair Trial and Legal Aid in Africa,
the Commission stated that military courts ‘“should not, in any
circumstances whatsoever, have jurisdiction over civilians. Similarly,
Special Tribunals should not try offences that fall within the jurisdiction of
regular courts.”®

The prohibition against the trial of civilians by military courts is also
reflected in the Commission’s Principles and Guidelines, which state that
“the only purpose of Military Courts shall be to determine offences of
purely military nature committed by military personnel.”%®

The Commission’s judgments above aligned itself with the growing
international consensus on the prohibition of the use of military tribunals
to try civilians for offences not related to the functions of the military.
Both the Inter-American Court on Human Rights, in the case of Durand
and Ugarte v. Peru®® and the European Court on Human Rights, in Ergin v.
Turkey®’, have argued against the extension of military criminal
jurisdiction to try civilians where there is no nexus to the military.

61 Law Office of Ghazi Suleiman v. Sudan, at para. 62 (quoting the Dakar Declaration and
Recommendations on the Right to a Fair Trial in Africa (1999). African Commission on Human
and Peoples’ Rights, Resolution on the Right to Fair Trial and Legal Assistance in Africa,
ACHPR/Res.41 (XXVI) 99 (adopting the Dakar Declaration and Recommendations on the
Right to a Fair Trial in Africa)

62 | aw Office of Ghazi Suleiman v. Sudan, op. Cit at para. 65

63 Media Rights Agenda v. Nigeria, at paras. 61 and 66.

64 lbid. para. 62

65 African Commission on Human and Peoples’ Rights, ‘Principles and Guidelines on the Right to
a Fair Trial and Legal Assistance in Africa,” DOC/OS(XXX)247, 2001, section L(a)

6 [2000]JACHR 5

67 [No 6], Application no. 4753/99 (2006)
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b.  European Union: The European human rights system

The European Court of Human Right (EctHR) emphasises article 6 of the
European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR), which states as follows:

5. Everyone has the right to liberty and security of person. No one shall be
deprived of his liberty save in the following cases and in accordance with
a procedure prescribed by law; ...

6. Right to a Fair Trial: In the determination of his civil rights and
obligations or of any criminal charge against him, everyone is entitled to a
fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law.%8

The EctHR has confirmed in several cases including Ocalan v. Turkey in
2003 thus:

The EctHR points out that in several previous
judgments...it noted that certain aspects of the status of
military judges sitting in the State Security Courts that had
convicted the applicants in those cases raised doubts as to
the independence and impartiality of the courts concerned.

The applicants in those cases had had legitimate cause to
fear that the presence of a military judge on the bench
might have resulted in the courts allowing themselves to be
unduly influenced by considerations that were not relevant
to the nature of the case.®®

c.  American Convention on Human Rights

Articles 8 and 9 of the American Convention on Human Rights, which
came into force in 1969 expands the fair trial rights guaranteed by the
ICCPR. Equally, the strongest support for Draft Principle 5 can be found
in the Inter-American system. Hence, the Inter-American Court and
Commission have taken an unambiguous position that the trial of civilians

6 Council of Europe, European Convention for the Protection of Human Rights and Fundamental
Freedoms, as amended by Protocol Nos. 11 and 14, 4 November 1950, ETS 5, (2019)
<http://www.refworld.org/docid/3ae6b3b04.html> accessed 4 July 2021

69 Qcalan v. Turkey, ECHR, 12 March 2003 (para. 114)
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by military court is incompatible with the American Convention on
Human Rights.” The Inter-American Commission of Human Rights in its
1998 Annual Report, reminded all member states that:

Their citizens must be judged pursuant to ordinary law and
justice and by their natural judges. Thus, civilians should
not be subject to Military Tribunals. Military justice has
merely a disciplinary nature and can only be used to entry
armed forces personnel in active service for
misdemeanours or offences pertaining to their function.”

Thus, in Castillo Petruzzi, the court explicitly picked up the Commission’s
line of reasoning, holding that ‘allowing military courts to try civilians
accused of treason, means that the natural judge is precluded from hearing
the cases.’® In addition, mention should be made of an obiter dictum in
Durand and Ugarte,’®, a case that dealt with military jurisdiction over
common crimes committed by service members. The Court stated that:

In a democratic government of Laws, the penal military
jurisdiction shall have a restrictive and exceptional scope
and shall lead to the protection of special juridical interests,
related to the functions assigned by law to the military
forces. Consequently, civilians must be excluded from the
military jurisdiction scope and only the military shall be
judged by commission of crime or offences that by its own
nature attempt against legally protected interests of military
order.™

5. International Law on Civilians Prosecuted by Military Courts

International legal standards deem the trial of civilians in military courts,
in principle, to be incompatible with the right to fair trial, and in particular
the right to be tried before an independent and impartial tribunal. Trials
before military courts are often incompatible with international standards

0 American Convention on Human Rights, San Jose, 22 November 1969, in force 18 July 1978,
1144 UNTS 123 (ACHR)

L Inter-American Commission on Human Rights, ‘Annual Report 1998°, OEA/Ser.L/V/IL.102
doc. 6 rev. (16 April 1999), ch. VII, at (1)

72 Castillo Petruzzi et al v. Peru (1999) Inter-Am-Court HR (ser C) No. 52 at 128

3 (2000) Inter-Am Court HR (Ser C) No. 68.

74 Durand and Ugarte v. Peru, op. cit
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due to the lack of independence of judges, who tend to be serving
members of the military who remain in the military chain command.
While international law does not prohibit limited use of military courts to
try civilians in times of armed conflict, the United Nations Human Rights
Committee, the expert body that monitors state compliance with the
ICCPR, has held that “as certain elements of the right to a fair trial are
explicitly guaranteed under international humanitarian law during armed
conflict, the committee finds no justification for derogation from these
guarantees during other emergency situations.”"

In addition, a number of instruments and statements of international
principles prohibit trials of civilians in tribunals other than ordinary courts.
For example, the Basic Principles on the Independence of the Judiciary,
endorsed by the UN General Assembly in 1985, affirm in Principle 5 that:

Everyone has the right to be tried by ordinary courts or
tribunals using established legal procedures. Tribunals that
do not use the duly established procedures of the legal
process shall not be created to displace the jurisdiction
belonging to the ordinary courts or judicial tribunals

The Paris Minimum Standards of Human Rights Norms in a State of
Emergency (Paris Standards) Article 16, paragraph 4, provides that even
in a state of emergency provides that:

Civil courts shall have jurisdiction over all trials of
civilians for security or related offences; initiation of any
such proceedings before or their transfer to a military court
or tribunal shall be prohibited. The creation of special
courts or tribunals with punitive jurisdiction for trial of
offences which are in substance of a political nature is a
contravention of the rule of law in a state of emergency.’®

> Human Rights Committee, General Comment 29, State of Emergency (art. 4), U.N. Doc.
CCPR/C/21/Rev.1/Add.11 (2001), para. 16; see also, UN Commission on Human Rights, Draft
Principles Governing the Administration of Justice Through Military Tribunals (“Decaux
Principles”), U.N. Doc. E/CN.4/2006/58 at 4 (2006), January 13, 2006, no. 3 (in emergency
situations any derogation from the ordinary administration of justice, “strictly required by the
exigencies of the situation,” need to comply with the fundamental principles of fair trial).

6 Richard B. Lillich and American Society of International Law, ‘The Paris Minimum Standards
of Human Rights Norms in a State of Emergency’ (1985) 79 Am. J. Int’l L. 1072
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In July 2014, the United Nations Working Group on Arbitrary Detention
(WGAD)" asked the Human Rights Council to deliberate the adoption of
a set of principles to be applied to military courts. In its report, the WGAD
set out the following “minimum guarantees”:

(@) Military tribunals should only be competent to try military
personnel for military offences;

(b) If civilians have also been indicted in a case, military tribunals
should not try military personnel;

(c) Military courts should not try military personnel if any of the
victims are civilians;

(d) Military tribunals should not be competent to consider cases of
rebellion, the sedition or attacks against a democratic regime, since
in those cases the victims are all citizens of the country concerned;
and

(e) Military tribunals should never be competent to impose the death
penalty.”

According to Rowe’®, “treaty bodies have been particularly critical about
the prosecution of civilians before military courts that raises the awkward
question whether and, if so, why the independence and impartiality
assessment changes depending upon whether the accused is a service
member or a civilian.®’ However, the insufficiently articulated concern of
human rights treaty bodies in this respect appears to be that trying certain
civilians before military courts, even if those courts meet the due process
requirements, discriminates against them compared to other civilians.®

7 UN Human Rights Council, Report of the Working Group on Arbitrary Detention, 30 June
2014, AIHRC/27/48 (2015) < http://refworld.org/docid/53eb29a04.html > accessed 8 July 2021

8 Ibid

 Rowe, P, (2006) The Impact of Human Rights Law on Armed Forces (2007)
<https://www.researchgate.net/publication/272494477> assessed 11 July 2021

8 Ibid

81 Liivoja, R, Trying Civilian Contractors in Military Courts: A Necessary Evil?, in Duxbury, A
and Groves, M (eds), Military ~ Justice in Modern  Age (2018)
<https://www.researchgate.net/publication/272494477> accessed 11 July 2021
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Indeed, over past decades, human rights organizations are concerned about
the prosecution of civilians before military courts. As early as 1984, the
Human Rights Committee stated that the “existence in many countries, of
military or special courts which try civilians” has presented grave
problems concerning the equitable, impartial and independent
administration of military justice. Frequently, the rationale for establishing
such courts is to enable uncommon procedures be adopted that are
contrary to normal standards of justice. While the Covenant does not
prohibit such categories of courts, nevertheless the conditions which it
lays down clearly indicate that the trying of civilians by such courts should
be very exceptional and take place under conditions which genuinely
afford the full guarantees stipulated in article 14 of the ICCPR of
1966.82The Basic Principles on the Independence of the Judiciary
stipulates that “everyone shall have the right to be tried by ordinary courts
or tribunals using established legal procedures and those tribunals that do
not use the duly established procedures of the legal process shall not be
created to displace the jurisdiction belonging to the ordinary courts or
judicial tribunals” 8

Accordingly, Principle 5 of the Draft Principles Governing the
Administration of Justice through Military Tribunals states that “military
courts should, in principle, have no jurisdiction to try civilians and that, in
all circumstances, the state shall ensure that civilians accused of a criminal
offence of any nature are tried by civilians”.#* Commentary to the
principle, states that “the practice of trying civilians in military tribunals
presents serious problems as far as the equitable, impartial and
independent administration of justice is concerned, and is often justified
by the need to enable exceptional procedures that do not comply with
normal standards of justice”.®® In addition, Principle No. 8 that deals with
functional authority of military courts states as follows: “the jurisprudence
of military courts should be limited to offences of a strictly military nature
committed by military personnel...military courts may try persons treated
as military personnel for infractions strictly related to their military

8 Article 14, ICCPR

8 Principle No. 5

8 Principle No. 5 of the Draft Principle Governing the Administration of Justice Through Military
Tribunal

8 E/CN.4/2006/58, para.20
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status.”® Also, the Set of Principles for the Protection of Human Rights
through Action to Combat Impunity, presented before the former United
Nations Human Rights Commission in 2005, states that:

the jurisdiction of military tribunals must be restricted
solely to specifically military offences committed by
military personnel, to the exclusion of human rights
violations, which shall come under the jurisdiction of the
ordinary domestic courts or, where appropriate, in the case
of serious crimes under international law, of an
international or internationalized criminal court.

In addition, in the Draft Principles on Military Justice adopted by the
former United Nations Human Rights Commission in 2006, Principle No.
9 states that:

In all circumstances, the jurisdiction of military courts
should be set aside in favour of the jurisdiction of the
ordinary courts to conduct inquiries into serious human
rights violations such as extrajudicial executions, enforced
disappearances and torture, and to prosecute and try
persons accused of such crimes.®’

Furthermore, the International Commission of Jurists (ICJ) recently
declared that “the trial of civilians by military courts is a glaring surrender
of human rights and fundamental freedoms”.®® In its briefing paper, the
ICJ documented serious fair trial violations in the operation of military
courts, including the denial of the right to counsel of choice, failure to
disclose the charges against the accused, denial of public hearing; failure
to give convicts copies of a judgment with evidence and reasons for the
verdict, and a very high number of convictions; more than 97 per cent on
confessions without adequate safeguards against torture and ill
treatment. %

8 Draft Principles Governing the Administration of Justice Through Military Tribunals: UN
Commission on Human Rights, 2006

87 |

8 1CJ Briefing Paper on Military Injustice in Pakistan on Military “Justice” System: A Glaring
Surrender of Human Rights, January, 2019, < https://www.icj.org/military-justice-system-a-
glaring-surrender-of--human-rights/ > accessed 12 July 2021

8 Ibid
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It is important to note that in certain circumstances, international law
might demand states to have military tribunals exercise jurisdiction over
civilians. The various circumstances are as follows:

1. The first of these relates to the Prisoner of War Status determination
tribunals required by article 5 of Geneva Convention 111.°° Certain
categories of civilians specified in paragraphs 4, 5 and 6 of article 4
of Geneva Convention Ill are persons who accompany the armed
forces without actually being members thereof, members of crews of
the merchant marine or of civil aircraft, and inhabitants of a non-
occupied territory who on the approach of the enemy spontaneously
take up arms to resist invading forces®® .and they are, pursuant to
article 5, entitled to have their status determined by a competent
tribunal, which will almost inevitable be a form of military
tribunal.®

2. Second, in respect of the duties of an occupying power under
Geneva Convention 1V, pursuant to article 66 of that Convention, in
the case of a breach of the penal provisions applying to civilians in
the occupied territory promulgated by it by virtue of article 64(2),
the Occupying Power may hand over the accused to its properly
constituted, non-political military courts, on condition that the said
court sit in the occupied country.%

3. Third, article 84 of Geneva Convention Il provides that a prisoner
of war shall be tried only by a court, unless the existing laws of the
Detaining Power expressly permit the civil courts to try a member of
the armed forces of the Detaining Power in respect of the particular
offence alleged to have been committed by the prisoner of war.%*

90

91

92

93

94

Geneva Convention |11, i.e. Geneva Convention Relative to the Treatment of Prisoners of War
August 12 1949, 75 U.N.T.S. 135 art. 5 (entered into force 21 October 1950) [Geneva
Convention 111]

Ibid

See e.g. Prisoner of War Status Determination Regulations, SOR/91-134, made pursuant to the
Canadian Geneva Conventions Act, R.S.C. 1985, c. G-3.

Geneva Convention Relative to the Protection of Civilian Persons in Time of War of August 12,
1949, 75 U.N.T.S. 287, arts. 64-77 (entered into force 21 October 1950) [Geneva Convention
1V]-art. 66

Geneva Convention Il1, op.cit. art. 84-(but this is subject to the following limitation: ‘In no
circumstances whatever shall a prisoner of war be tried by a court of any kind which does not
offer the essential guarantees of independence and impartiality as generally recognized, and, in
particular, the procedure of which does not afford the accused the rights and means of defence
provided for in Article 105)
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Also, international humanitarian law explicitly allows for the trial of
civilians by military courts in certain circumstances and given the need to
ensure accountability, especially the Decaux Principles, the Yale Draft
Principles for Governing Administration of Justice through Military
Tribunals®® provides: “military courts have no jurisdiction to try civilians
except where there are very exceptional circumstances and compelling
reasons based on a clear and foreseeable legal basis, made as a matter of
record, justifying such a military trial”. Those circumstances only exist,
where:

(@ Such a trial is explicitly permitted or required by international
humanitarian law;

(b) The civilian in serving with or accompanying a force deployed
outside the territory of the sending state and there is no appropriate
civilian court available; or

(c) The civilian who is no longer subject to military law is to be tried in
respect of an offence allegedly committed while he or she was
serving as a uniformed member of the armed forces or he or she
was a civilian subject to military law under paragraph (b).

The repercussion of these provisions of international humanitarian law is
that “the adoption of Principle No. 5 of the Draft Principles as it is
currently proposed by the Special Rapporteur would be contrary to

existing internal law”.%

6.  Application of the Right to a Remedy

International human rights bodies have continuously held that the
appropriate remedy for an individual being unlawfully deprived of their
liberty is their “immediate release.”® Thus, in Constitutional Rights
Project v. Nigeria, the African Commission instructed that the remedy for
seven civilians detained following conviction before a military tribunal
was their release. The Commission found that the seven men, who had

% The Yale Draft is an outcome of the workshop of experts on military law held at Yale Law
School, Yale  University, New Haven, USA, 23-24 March 2018

%  Draft Principles Governing the Administration of Justice through Military Tribunals, 62d. Sess.
UN Doc. E/CN.4/2006/58 (13 January 2006) [Draft Principles] [Principle No. 5]

% See UN Human Rights Committee, Weinberger Weisz v. Uruguay, UN Doc
CCPR/C/111D128/1978, para. 17 (Oct. 29, 1980) (“the State party is under an obligation to
provide the victim with effective remedies, including his immediate release™)
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been tried under the Nigerian Robbery and Firearms (Special Provision)
Act before a military tribunal, had their rights to be tried before an
independent and impartial court or tribunal violated and should be freed.
Further, in Assanidze v. Georgia®®, the European Court of Human Rights
(ECHR), having found a violation of a fair trial and that the applicant was
being detained in violation of human rights norms, ordered Georgia to put
an end to the violation and that the government must secure the applicant’s
release at the earliest possible date.

The initial remedy to which all those detained pursuant to military courts
martial are entitled is the dropping of pending charges or voiding of the
conviction, and release from detention. This is done by:

a. Guaranteeing that all wrongfully detained civilians have systematic
access to habeas corpus proceedings to contest the lawfulness of
their detention; or

b. Initiating proceedings in their cases to have their convictions set
aside or voided for lack of jurisdiction.

Any remedy should be effective, timely, and implemented in a manner
that respects and complies with international law. To be effective, a
remedy must be accessible. The African Commission on Human and
Peoples’ Rights has stated that a remedy “must be available, effective and
sufficient” to satisfy the African Charter.®® A remedy is considered
available if the victim “can pursue it without impediment.”'® To be
sufficient, the remedy must be capable of rectifying the violation of rights
that has occurred. An available or accessible remedy in the context of the
systematic prosecution and detention of civilians pursuant to an unlawful
exercise of military jurisdiction should mean:

The remedy is not dependent solely on the initiative of a
victim taking legal action to secure an end to their unlawful
detention or to avoid their unlawful conviction. Any barrier
that effectively deprives a victim of a meaningful

9% Assanidze v. Georgia, ECHR, Judgment on April 8, 2004, para. 202

99 The African Commission, Communication Nos. 147/95, 149/96, Jawara v. The Gambia (2000),
para. 31

100 |bid para. 32
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opportunity to avail themselves of the remedy, such as
financial barriers or onerous bureaucratic or administrative
requirements, would render the remedy ineffective.%

It is in view of the above that on the 29 June 2018, the Court of Justice for
the Economic Community of West African States'% decided in the case of
Gabriel Inyang & another v. Federal Republic of Nigerial® that has
placed clear constraints on the use of military tribunals by states to
prosecute civilians for non-military offences. The facts are briefly stated
as follows: The appellants in the case were citizens of Nigeria who, at the
time of instituting proceedings were on death row. They were originally
charged with armed robbery and had been tried and convicted in 1995 by a
Special Military Tribunal (Military Tribunal) established pursuant to
section 8 of Nigeria’s Robbery and Firearms (Special Provisions) Act,
1990. The applicants lodged claims before the ECOWAS COURT,
arguing that their trial by Military Tribunal constituted a violation of the
right to fair trial under Article 7 of the African Charter on Human and
Peoples’ Rights (ACPHR). Specifically, the applicants argued that they
were unable to appeal the Military Tribunal’s decision in violation of
Article7 (1) (a) ACHPR, which guarantees the right of an appeal to
competent national organs. The applicants also argued that, by virtue of its
composition, the Military Tribunal could not be classified as impartial as
is required by Article 7(1) (d) of ACPHR. The court held inter alia that the
composition of the Tribunal violates Article 7 (1) (d) of ACPHR and that
the trial of the applicants by Military Tribunal violates Article 7(1)(a) and
(d) of ACHPR.

7. Conclusion

This article has examined trials of civilians before military courts. It has
also shown that justice has been subverted during the process of
prosecuting civilians before the military courts. Every attempt by the
executive branch to extend the use of military courts beyond members of

101 Human Rights Watch, op cit. available at
https://www.hrw.org/report/2011/07/27/righting-military-injustice/addressing-ugandas-
unlawful-prosecutions-civilians

102 ECOWAS COURT)

103 ECOWAS Court Rules that use of Military Tribunals to Prosecute Civilians in Nigeria Violates
Right to Fair Trial, Communication No. 60/91 (2000) ,<http://ohrh.law.ox.ac.uk/ecowas-court-
rules-that-use-of-military-tribunals-to-prosecute-civilians-in-Nigeria-violates-rights-to-fair-
trial> accessed on 15 July 2021
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the armed forces have been resisted by the judicial branch as a potential
encroachment on the jurisdiction of the civilian courts and a deprivation of
the constitutional guarantees of trial by military courts. As demonstrated
throughout this article, the unchecked use of military courts to try and
punish civilians apprehended in the name of committing civilian offences
threaten their rights.

8. Recommendations

Based on the forgoing analyses, this study recommends as follows:

The trends should be towards more independence to judges. There should
be standing courts, rather military courts that are established on ad hoc
basis. In addition, increased right to elect trial instead of summary
procedures be emphasised. Furthermore, increased right to legal
representation be resorted to. In cases where the person has not been
convicted, all pending charges should be dropped, and the review unit
should determine whether the evidence warrants a recommendation to
pursue a criminal prosecution in the civilian courts. If so, civilian
prosecutors can bring fresh charges before civilian courts. Since military
courts lack the competence to try civilians, implementing the death
penalty against a civilian in any case tried by court martial would be a
grave violation of the right to life as protected under international law.
Therefore any case in which military courts sentenced a civilian to death
should be identified as a matter of urgency, and the case referred to the
competent judicial authority to have the sentence immediately set aside. %

There should be civilianization of military justice as an alternative to
military courts. Hence, whether by rule, statute or judicial decision, more
and more procedural protections be added to the military justice system,
until it increasingly begins to resemble the civilian justice. Hence, the
tendency is to shift from military to civilian jurisdiction. Consequently,
there have been numerous changes in a large number of national military
justice systems in recent years or decades. For instance, Denmark, France,
Guinea, Norway, Sweden, Germany, Slovenia, Estonia, the Netherlands,
and the Czech Republic have entailed placing restraints on the exercise of
military jurisdiction over civilians.

104 Human Rights Watch ‘Righting Military Injustice’, op. Cit
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